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*Retired Senior Judge assigned to the Superior Court. 

COMMONWEALTH OF PENNSYLVANIA, : IN THE SUPERIOR COURT OF 
 :  PENNSYLVANIA 
   Appellee :  
 :  
  v. :  
 :  
KIRK I. KERR, :  
 :  
   Appellant : No. 1311 MDA 2013 
 

Appeal from the Order entered July 3, 2013, 
Court of Common Pleas, Centre County, 

Criminal Division at No. CP-14-CR-0000110-2013 
 
BEFORE:  BENDER, P.J.E., DONOHUE and STRASSBURGER*, JJ. 
 
MEMORANDUM BY DONOHUE, J.: FILED APRIL 11, 2014 

 
Appellant, Kirk I. Kerr (“Kerr”), appeals from the trial court’s denial of 

his Omnibus Pretrial Motion, consisting of a Motion to Dismiss for Violation of 

Double Jeopardy Protections, Principles of Compulsory Joinder, and 

Collateral Estoppel (hereinafter, the “Omnibus Motion”).  For the reasons set 

forth herein, we affirm.  

On August 10, 2012, the trial court entered a Protection from Abuse 

order (the “PFA Order”) against Kerr on behalf of the victim, “M.K.”  In 

pertinent part, the PFA Order provided as follows: 

1.  [Kerr] shall not abuse, stalk, harass, threaten or 
attempt to use physical force that would reasonably 
be expected to cause bodily injury to [M.K.] or any 
other protected person in any place where they 
might be found. 
 
2.  [Kerr] is completely evicted and excluded from 
the [marital] residence ... or any temporary or 
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permanent residence in which [M.K.] may have [sic] 
during the pendency of this Order ... or any other 
residence where [M.K.] or any other person 
protected under this order may live.  Exclusive 
possession of the residence is granted to [M.K.].  
[Kerr] shall have no right or privilege to enter or to 
be present on the premises of [M.K.] or any other 
person protected under this order. 
 
3.  [Kerr] is prohibited from having ANY CONTACT 
with [M.K.] either directly or indirectly, or any other 
person protected under this order, at any location, 
including but not limited to any contact at [M.K.’s] or 
other protected party’s school, business, or place of 
employment. 
 
4.  [Kerr] shall not contact [M.K.] either directly or 
indirectly, or any other person protected under this 
order, by telephone, or by any other means, 
including through third persons. 
 
5. The following additional relief is granted as 
authorized by § 6108 of the Act: 
 

[Kerr] is prohibited from stalking, as 
defined in 18 Pa.C.S.A. § 2709.1, or 
harassing, as defined in 18 Pa.C.S.A. § 
2709, the following family and household 
members of plaintiff: ([M.K.’s] mother 
and brother). 

 
PFA Order, 8/10/2012, at 2-3. 

On January 6, 2013, Kerr was charged with one count of stalking, 18 

Pa.C.S.A. § 2709.1(A)(1), and one count of loitering and prowling at night, 

18 Pa.C.S.A. § 5506.  The affidavit of probable cause in support of these 

charges provided as follows: 

On August 7, 2012, [M.K.] ... petitioned [the trial 
court] for protection from [Kerr].  The petition was a 
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plea to stop ongoing behaviors engaged in by [Kerr] 
and a protection order was granted. 
 
On December 29, 2012 at 8am [Kerr] continued the 
course of behaviors when he went to the residence 
of the victim and knocked on the door.  [M.K.] 
looked through the peep hole of her door and 
immediately recognized [Kerr].  She was alarmed by 
his appearance at her residence and spoke to him 
through the door.  [Kerr] told her he wanted to give 
her something and she told him, ‘No.’  [M.K.] told 
[Kerr] he should never come back and if he did, she 
would call the police.  [Kerr] then left but left a 
package on the doorstep of [M.K.].  The package 
contained personally identifying information linking it 
to [Kerr]. 
 
[M.K.] was alarmed that [Kerr] came to the 
residence after a court order was already in place to 
address the ongoing behaviors.  She believed she 
was very clear and final with [Kerr] both through the 
PFA process and then talking to him through her 
door on 12/29/12.  She was alarmed and distressed 
when she awoke to a knock on her window at 4am 
on January 6, 2013.  She raced to the door to make 
sure it was locked.  She checked the peep hole and it 
was once again [Kerr].  [Kerr] further scared [M.K.] 
as he repeatedly demanded to see her son.  [M.K.] 
told [Kerr] very clearly to leave immediately.  Your 
affiant checked the area around the residence and 
found shoeprints in the snow outside [M.K.’s] 
bedroom window. 
 
The continuation of the ongoing course of conduct 
after a Judge directed [Kerr] to stop, and after 
[M.K.] clearly told [Kerr] to stop, has caused [M.K.] 
substantial emotional distress. 
 

Affidavit of Probable Cause, 1/6/2013, at 1. 

Also on January 6, 2013, a second criminal complaint was filed against 

Kerr, charging him with one count of indirect criminal contempt, 23 Pa.C.S.A 
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§ 6114(a), for violation of the PFA Order.  The affidavit of probable cause in 

support of this charge provided as follows: 

A final [PFA Order] was granted by [the trial court] 
for [M.K.], 08-10-2012 (Docket #12-2877).  The 
defendant is [Kerr], [M.K.’s] estranged husband.  
[M.K.] and [Kerr] were married but are currently 
going through a divorce.  The [PFA Order] states 
“[Kerr] shall not contact [M.K.], or any other person 
protected under this order, by telephone or by any 
other means, including through third persons.”  It 
also states, ‘[Kerr] is prohibited from having ANY 
CONTACT with [M.K.] either directly or indirectly, or 
any other person protected under this order, at any 
location, including but not limited to any contact at 
[M.K.’s] or other protected party’s school, business, 
or place of employment.’ 
 
On 12-29-12 at approximately 0800 hours [Kerr] 
knocked on [M.K.’s] residence door at [M.K.’s 
address].  [M.K.] did not open the door but looked 
through the peep hole and observed [Kerr] standing 
outside the door. [Kerr] talked to [M.K.] through the 
door. 
 
On 01-06-13 at approximately 0400 hours [Kerr] 
was at [M.K.’s] door at her residence again.  She did 
not open the door, but again she saw him through 
the peep hole.  [Kerr] talked to [M.K.] through the 
door. 
 

Affidavit of Probable Cause, 1/6/2013, at 1. 

On January 7, 2013, Kerr appeared before the trial court on the 

indirect criminal contempt charge, at which time he offered no defense and 

was found guilty on this charge: 

COMMONWEALTH: [We] are before the Court for 
purposes of a PFA violation.  Your Honor had entered 
a PFA Order effective for three years on August 7, 
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2012, which set forth the defendant should have 
absolutely no contact with the plaintiff in this case, 
[M.K.].  It’s my understanding that [Kerr] is 
appearing before the [trial court] this morning to 
admit to the violation in exchange for six months’ 
probation. 
 
 * * * 
 
DEFENSE: Your Honor, we are not contesting the 
allegations in the criminal complaint.  We would ask 
the Court to accept the recommendation of six 
months of probation. 
 

N.T., 1/7/2013, at 2.  The trial court sentenced Kerr to six months of 

probation and ordered him to pay a $300 fine plus costs.  Id. at 7-8.  The 

trial court also extended the duration of the PFA Order by three years.  Id. 

at 5. 

On March 14, 2013, Kerr filed his Omnibus Motion, seeking dismissal 

of the stalking and loitering and prowling at night charges on double 

jeopardy grounds.  On March 18, 2013, the trial court held a hearing on the 

Omnibus Motion, and on July 3, 2013 issued an order and written opinion 

denying it. 

This timely appeal followed, in which Kerr presents the following issue 

for our consideration and determination: 

Whether the [trial] court erred in denying [Kerr’s 
Omnibus Motion], where the allegations contained in 
[Kerr’s] criminal case are identical to the allegations 
ruled on in the Indirect Criminal Contempt 
proceedings, such that the instant prosecution 
violates [Kerr’s] Double Jeopardy protections 
provided by the Fifth Amendment of the United 
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States Constitution and Article 1, Section 10 of the 
Pennsylvania Constitution by placing [Kerr] twice in 
jeopardy of life or limb for the same offense, event 
and/or conduct. 
 

Kerr’s Brief at 4. 

The denial of a pretrial motion to dismiss an indictment on double 

jeopardy grounds is subject to appellate review unless it appears that the 

claim is frivolous.  Commonwealth v. Orie, 610 Pa. 552, 22 A.3d 1021, 

1025 (2011); Commonwealth v. Shull, 811 A.2d 1, 3 (Pa. Super. 2002). 

Additionally, Rule 313 of the Pennsylvania Rules of Appellate Procedure 

states that an appeal may be taken as of right from a collateral order of a 

lower court, Pa.R.A.P. 313(a), and the comment to Rule 313 cites as an 

example of a collateral order an order denying a pre-trial motion to dismiss 

based on double jeopardy.  Pa.R.A.P. 313 Comment (citing Commonwealth 

v. Brady, 510 Pa. 336, 341-46, 508 A.2d 286, 289-91 (1986)); see also 

Commonwealth v. Schmidt, 919 A.2d 241, 244 (Pa. Super. 2007).  Here 

the trial court did not reach a finding that Kerr’s pre-trial motion was 

frivolous, and the Commonwealth raises no issue with respect to our 

jurisdiction to decide this appeal.  Accordingly, we proceed to an 

examination of the merits of Kerr’s double jeopardy issue. 

By statute in Pennsylvania, “[d]isposition of a charge of indirect 

criminal contempt shall not preclude the prosecution of other criminal 

charges associated with the incident giving rise to the contempt, nor shall 
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disposition of other criminal charges preclude prosecution of indirect criminal 

contempt associated with the criminal conduct giving rise to the charges.”  

23 Pa. C.S.A. § 6114(d).  Convictions for indirect criminal contempt do give 

rise to double jeopardy concerns, however, requiring appropriate analysis of 

each such prosecution.  In Commonwealth v. Jackson, 10 A.3d 341 (Pa. 

Super. 2010), this Court set forth the relevant law to be applied when faced 

with a double jeopardy challenge similar to that posed in the present case, 

namely where conduct forming the basis for a conviction for indirect criminal 

contempt of a PFA order is also the foundation for other criminal charges: 

‘The Double Jeopardy Clause, applicable to the 
States through the Fourteenth Amendment, provides 
that no person shall be subject for the same offense 
to be twice put in jeopardy of life or limb.’  
Commonwealth v. Decker, 664 A.2d 1028, 1029 
(Pa. Super. 1995) (citing U.S. CONST. amend. 5).  
‘Furthermore, the Double Jeopardy Clause [] protects 
against a second prosecution for the same offense 
after acquittal.  It protects against a second 
prosecution for the same offense after conviction.  
And it protects against multiple punishments for the 
same offense.’  Id.   
 
‘To determine whether a defendant's protection 
against multiple punishments for the same offense 
has been violated, this Commonwealth applies the 
test set forth in Blockburger v. U.S., 284 U.S. 299, 
52 S.Ct. 180, 76 L.Ed. 306 (1932).’  
Commonwealth v. Beckwith, 674 A.2d 276, 279 
(Pa. Super. 1996).  The U.S. Supreme Court 
explained this test as follows:  
 

In both the multiple punishment and 
multiple prosecution contexts, this Court 
has concluded that where the two 
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offenses for which the defendant is 
punished or tried cannot survive the 
‘same-elements’ test, the double 
jeopardy bar applies.  The same-
elements test, sometimes referred to as 
the ‘Blockburger’ test, inquires whether 
each offense contains an element not 
contained in the other; if not, they are 
the ‘same offence’ and double jeopardy 
bars additional punishment and 
successive prosecution.  

 
United States v. Dixon, 509 U.S. 688, 696 (1993).  
 
We note that ‘the “same-elements’ test of 
Blockburger has long been followed in this 
Commonwealth and its application ‘requires a 
comparison of the elements of the offenses to 
determine whether each offense requires proof of a 
fact which the other does not.’  Commonwealth v. 
Caufman, 541 Pa. 299, 303, 662 A.2d 1050, 1052 
(1995) (citations omitted).  When making such a 
comparison, overlap in proof between the two 
prosecutions does not establish a double jeopardy 
violation.  Beckwith, 674 A.2d at 279.   
 

Id. at 344-45; see also Commonwealth v. Yerby, 544 Pa. 578, 587-88, 

679 A.2d 217, 221 (1996) (“[W]e must look to the specific offenses at issue 

in the contempt proceeding and compare the elements of those offenses 

with the elements of the subsequently charged criminal offenses.  If they are 

the same, or if one is a lesser included offense of the other, double jeopardy 

attaches and the subsequent prosecution is barred.”). 

This Court has set forth the requirements for a finding of indirect 

criminal contempt for violation of a PFA order to be as follows:  
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Where a PFA order is involved, an indirect criminal 
contempt charge is designed to seek punishment for 
violation of the protective order. … To establish 
indirect criminal contempt, the Commonwealth must 
prove: 1) the Order was sufficiently definite, clear, 
and specific to the contemnor as to leave no doubt of 
the conduct prohibited; 2) the contemnor had notice 
of the Order; 3) the act constituting the violation 
must have been volitional; and 4) the contemnor 
must have acted with wrongful intent. 

 
Commonwealth v. Brumbaugh, 932 A.2d 108, 110 (Pa. Super. 2007).  

The certified record, including both the affidavit of probable cause for the 

indirect criminal contempt charge and the transcript of the January 7, 2013 

proceedings set forth hereinabove, demonstrate that Kerr was found guilty 

of violating the “no contact” provisions of the PFA Order (paragraphs 3 and 4 

therein).  See Yerby, 544 Pa. at 588, 679 A.2d at 221 (“The focus, then, is 

on the offense(s) for which the defendant was actually held in contempt.”). 

Kerr contends that based upon the facts of this case, the crimes of 

stalking and loitering and prowling at night are lesser included offenses to 

the crime of indirect criminal contempt.  Kerr’s Brief at 9.  According to Kerr, 

in this case the charges for stalking and loitering and prowling at night are 

based upon the same conduct for which he was convicted of indirect criminal 

contempt.  Id.  Moreover, Kerr contends that “under the facts of this case,” 

the crimes of stalking and loitering and prowling at night “do not contain any 

elements not included in the Indirect Criminal Contempt finding.”  Id.  For 

these reasons, Kerr insists that his constitutional right against double 
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jeopardy bars any further prosecution against him for his behavior vis-à-vis 

M.K.  Id. at 10.   

Applying the Blockburger elements test, we must disagree.  With 

respect to the crime of stalking, the Commonwealth has charged Kerr with a 

violation of 18 Pa.C.S.A. § 2709.1(a)(1), which provides as follows: 

(a) Offense defined.--A person commits the crime of stalking 
when the person either: 
 

(1) engages in a course of conduct or repeatedly 
commits acts toward another person, including 
following the person without proper authority, under 
circumstances which demonstrate either an intent to 
place such other person in reasonable fear of bodily 
injury or to cause substantial emotional distress to 
such other person 

 
18 Pa. C.S.A. § 2709.1(a)(1).  To be found guilty under this provision, the 

Commonwealth has the burden of proof to demonstrate that (1) the 

defendant engaged in a course of conduct towards another person under 

circumstances that demonstrate an intent to either (2) place the other 

person in reasonable fear of bodily injury or to cause substantial emotional 

distress.  See generally Commonwealth v. Abed, 989 A.2d 23, 27 (Pa. 

Super. 2010); Commonwealth v. Miller, 689 A.2d 238, 240 (Pa. Super. 

1997).  

In contrast, to sustain a conviction against Kerr for indirect criminal 

contempt in this case, the Commonwealth had to demonstrate (1) that the 

PFA Order was sufficiently specific so as to make clear to Kerr that he was 
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prohibited from having any contact with M.K., either directly or indirectly; 

(2) that Kerr had notice of the PFA Order; (3) that Kerr knowingly and 

willfully made contact with M.K. despite the terms of the PFA Order; and (4) 

and that he did so with wrongful intent.  Brumbaugh, 932 A.2d at 110.  A 

comparison of these elements with those of the crime of stalking readily 

shows that stalking is not a lesser included offense, since both offenses have 

different elements.  In securing the conviction for indirect criminal contempt, 

the Commonwealth had no obligation to prove that Kerr had committed  

multiple acts (a “course of conduct”) or that those multiple acts were 

committed with the specific intent to cause M.K. to suffer substantial 

emotional distress.  Conversely, for Kerr to be found guilty of stalking, the 

Commonwealth will not have to prove Kerr’s knowledge that the PFA Order 

prohibited him from contacting M.K. or that intentionally doing so would 

constitute a violation of the PFA Order.   

With respect to loitering or prowling at night, this crime is defined at 

18 Pa.C.S.A. § 5506 as follows: 

Whoever at night time maliciously loiters or 
maliciously prowls around a dwelling house or any 
other place used wholly or in part for living or 
dwelling purposes, belonging to or occupied by 
another, is guilty of a misdemeanor of the third 
degree. 
 

18 Pa. C.S.A. § 5506. In Commonwealth v. Bulicki, 518 A.2d 577 (Pa. 

Super. 1986), our Court stated: 
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To constitute the crime of loitering and prowling at 
nighttime there must be the concurrence of the 
following elements and circumstances:  (1) there 
must be a loitering and prowling; (2) it must be done 
maliciously; (3) the act must occur around a dwelling 
house or other place used wholly or in part for 
dwelling or living purposes; (4) the place so used 
must belong or be occupied by another; (5) it must 
be done at nighttime.  
 

Id. at 578 n. 2.  In defining the terms utilized in the section 5506, we stated 

in Commonwealth v. Belz, 441 A.2d 410 (1982), 

‘Malicious’, as used in the instant statute, means an 
intent to do a wrongful act or having as its purpose 
injury to the privacy, person, or property of another.  
To ‘loiter’ is to stand around or move slowly about; 
to spend time idly; to saunter; to delay; to linger; to 
lag behind.  To ‘prowl’ is to rove or wander over in a 
stealthy manner; to pace or roam furtively. 
 
The [statute] in question is intended to punish not 
only those persons who at night are bent on peeping 
into the private affairs of citizens in their dwellings, 
but also those persons who are found at or near 
dwellings without lawful purpose or reason and 
whose presence can only be explained in some 
preparation for or attempt at illegality or crime.  
 

Id. at 411; Commonwealth v. Sewell, 702 A.2d 570, 571-72 (Pa. Super. 

1997). 

Again applying the Blockburger elements test, loitering or prowling at 

night is not a lesser included offense of indirect criminal contempt.  To prove 

indirect criminal contempt, the Commonwealth was not required to 

demonstrate that Kerr was loitering or prowling (maliciously or otherwise), 

or that his contact with M.K. occurred at night.  Conversely, to prove 
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loitering or prowling at night, the Commonwealth will not need prove Kerr’s 

knowledge of the terms of the PFA Order or that he intentionally violated 

those terms by contacting M.K. at her residence.  As a result, both crimes 

have unique elements that are not shared with the other, and thus Kerr’s 

conviction for indirect criminal contempt does not bar his prosecution for 

loitering or prowling at night.  While it is certainly true that there will be an 

overlap in proof between the prosecutions, in Jackson this Court reiterated 

that this does not establish a double jeopardy violation.  Jackson, 10 A.3d 

at 345 (citing Beckwith, 674 A.2d at 279)). 

Order affirmed. 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
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